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ORDER ON COMPLAINT EOR DECLARATO

JUDG N
. Tl-{ls CAUSE cémé befo}fe the Court for a Déclaratc_;ry Judgment pursuént to" -
 Section 86.011, Fiorida Statutes. The Petitioners are in doubt of thelr rights, under
' Léon Cbgnty Code'o_f Laws, Chapter 4.AS.e¢ction. 4—94 and Section 767.1 Z(i)(d). Florida

S'tatu‘te:s, to appeal the classification of their dog, “Pete,” as an .'aggressive animal by
 the Leon County Classification Committee.

Having considered the-petition, this Court finds as follows:

N FINDINGS OFFACT .
1. Petitioners;, Leonard J. and Debra K Clark are Leon County resldenE and
. wereo@neré. of two dogs, 'S‘andf‘-and “Pete” in Leon Counﬁ. Florida on August 12, |
2002. S |
_ 2, |

Following an unprovoked attack on two long haired chihuahuas on a

Control Officers.

public street adjacent to Petitioners’ premiSés at 2081 Elder Lane, Tallahasses, Leon
County, Florida, Sandy and Pete were taken into custody by Leon County Animal
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3.  Oneofthe dbgs in.tha;- unprovc;k'ed attack _diéd from wounds recelved
 from Pelitioners’ dogs. i |
4, | -Edward Cerov_ski, th% attacked dogs’ owner, 'petitioned _the_ Lgﬁn County :
Classification Committee to have the dogs classified as dangerous or aggressive as set
" forthin Leoﬁ County Code of LaW#,- Ch_aﬁter 4, Section 4-_93, Dangerous Animals. The
_Leon County Code of Laws in Chaﬁter 4 is authorized by and modeled after provisions
" of Chapter 767, Florida Statutes: . o | | | |
5. On 6ctober 10, '2061:.2, the'Leon 6qunty Classification Cammittee, after
‘ 'réviewing the evidence and heariﬁ)g witnesses, found Petitiohers’ dog “Pete” was an
,. .aggressi\(a‘; animal.’ | o |
6. Asa reéult of the aggressiveaﬁimal classification, Pete was ordered to
| _pénnahent confinement as set forth in the Leon County Co_de of L_av«_rs, Chapter 4
“Section 4-91, Dangerous Animals. |
| 7. . Petitioners were further adviséd:

“If the owner or keeper of an animal classified as dangerous
or aggressive disputes the order of the classification
committee then he or she may within ten business days
following the date of the order apply to a court of

competent Jurisdiction for remedies which may be
available.” < -

8. . Petitioners timely sought review of the Classification Co'mmittee Orderin -

the Circuit Court In and For-Leon County, Florida in Case Number 2002-CA-2611.

9.  Finding, it was without jurisdiction, the Circuit Court dismissed the case

based on the following:

! Pétitioners voluntarily éuthanized their dog Sandy.
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10.

Hére, a "tlassification |
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mmittee” of Leon County’s division-
qf animal control detefmined that Plaintiffs dogwas * -
"aggressive.” lt is important to note that had Plaintiffs’ dog

been classified as “ddngerous”, they would have had a

statutory right to *appeal” the classification to the county
court pursuant to Sedtion 767.12(1)(d), Florida Statutes |
(2002). Apparently since the "aggressive” classification has
far less onerous congequences than a “dangerous” .
classification, the Legislature did not provide for an appeal to
the county court. Although Leon County could have

provided for an app{aal" of such determinations fothe -
County Commission| Section 4-94 of the Code does not.

The imperfect result|is that this Court does not have

certiorari jurisdiction over the decision of the classification
- committea, and the Plaintiffs do not. appear to have'a

- remedy under Chapter 767. Therefore, in its current status,
" the action must be d!lsmissed for lack of jurisdiction; it is -

therefore :
ORDERED AND AIDJUDGED that Defendant's motion to

dismiss is GRANTED with pre]udlce

An aggresswe ami'nal" is deﬂned in the Leon County Code of Laws
_ Section 4-28 as follows: |
"Aggresswe anlmal" shall mean any antmal which has
injured or killed a domestic animal in a first unprovoked
attack while off of the premises of the owner
AR

A "dangerous animal” includes the repeat offender aggressive anlmal

and those whlch either blte chase, attack or menace humans, oris trained for deg

fighting. -

2.

follows:

A “dangerous ani_rnal" is defined by the Leon County Code of Léws as

*Dangerous animal” shall mean an animal that has, when -
unprovoked, bitten, attacked, or endangered or has Inflicted
severe injury on a human being on public or private
property; has more than once severely injured or killed a
domestic anima) while off the owner's property; has, when
unprovoked chbsed or approached a person upon the
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streets, sideiwalks, or any public grounds in a menacing
fashion, provided thajsI such actions are attested toin a

swomn statement by one or more persons and dufifully =~ -
~ investigated by the appropriate authority; or, in the case of a

dog, has been used primarily or in.part for the purpose of -
. dog fighting or is a dog trained for dog fighting. (Section 4-
26,Leon County Code of Laws) - R

: *Severe injury” mea \s any physical injury that results in
. broken bones, multiple bites, or disfiguring lacerations

. Yequiring sutures or reconstructive surgery. (Section 4-26,

| Leon County: ng'c_a c?f Laws)

' 13 . According to Leon Gounty Code of Laws, an 'aggressiw)e ai‘rpingél" could
later be classrﬁed _és aﬁ “danger.o:i.:s anirn;al."_but' a ‘dangéroUS animal;" could never ‘

" meet the definition of an "'agg-re-séive animal.® For example, a dog which injuries a ca.t :

in a first unprovoked aﬁéck off the owner's premises co'uld.‘be dass‘rﬁed as .an '

_ | "aggressive ahimél." If the _animé_l Iatér injun'es another a_nirﬁél. in a second attack, then

~ the dog could be classified as a ?'dangerc;t-xs animal.”

14 Provocation is an absolute defense to classification of an aggressive or-

dangerous animal. Section 4-92, Leon County Code of Laws.

15.  The Classification/Committee has the authority to determine punishment

- - of an animal élassiﬁed as agére'ssive or dangerous. That punishment could be the
~ same regardlﬁess- of classification:”

Any animal classified-as dangerous or aggressive - _
according to the definitions in this article shall be, at the time
of being so classified, either confined permanently to the

owner's premises, or humarnely destroyed. Section 4-91,
Leon County Code of Laws. (Emphasis supplied)

16.  When permanent conﬁnemént is ordered, the Classification Committee
reserves jurisdiction to alter the animals disposition-if the animal even assists in the
Page -4-
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woundmg, bltmg. attacklng another \ammal or person:

‘ '-1'7‘. '

f perrnanent conﬁnement has been s
determined by the classification committee, the committee -

"Where a dlSpOSttlon {
shall reserve jurisdiction to alter the disposition should the

- classified animal, sulisequent to the determination by the

committee, bite, wound, attack, or kill or assist in biting, . -
wounding, attacking, or killing a person or domestic animal.
Thereafter, the director of animal control shall notify the

animal's owner and the petitioner in writing by registered
mail or certified hand delivery of the finding of the

investigation, the proposed disposition of the animal and the |

review process.”

chtnon 4-93(0) Leon County Codo of
‘Laws. S _

Sectlon 4-94 Leon County Code of Laws details the owner’s rlght to

o contest the detennlnatlon of the ¢Iassiﬂcatton Committee

18.

(a) If the owner or keeper of an animal classified as
dangerous or aggressive disputes the order of the i
classification committee, he or she may within ten business -

. days following the date of receipt of the order apply to a

court of competent jurisdiction for any remedies which

may be available. ;Section 4-94 Leon County Code of Laws.
(Emphasis supphed)

Leon County Code of' Laws do not dosoﬂbe the various courts of

competent junsdictnon and the means for determining the oompetency of each oourt

19.

Fotlowmg its determinatton that dangerous dogs are an "increaslngly

_serious and mdespread threat to the public safety and welfare because of unprovoked

attacks, the Florida Législature enacted Chapter 767, Florida Statutes

- 20.

Leon County Code of Laws closely follows Chapter 767 with some minor

changes.- "Dangerous dog” is! descnbed in Sectlon 767 11(1), Flonda Statutes ‘asany

dog according to the records of the appropriate authority to:

(a)

have aggressive bitten, attacked, or endangered or has inflicted
severe injury on a human being. (Severe injury means “any
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physical injury that results in broken bones, multiple bites, or

disfiguring lacerations requiring sutures or reconstructive surgery.
. Section 767.1(3), Florida Statutes. In this respect the Leon County
‘ Code is identical to the State statites), . .- = . '
-(b)  has more than once severely injured or killed a domestic animal
. -while off the owner's property;
- {6) " has been used primarily or in part for the purpose of dog fighting or
AR is trained for dog fighting; and - : - . :
.~ {d)  one or more persons attest,-in an investigation, the animal has,

when unprovoked, chased persons on the streets, sidewalks or
public grounds in a menacing fashion.

21.. Once the animal control‘éufhority has made an initial determination of
: sufﬁcie"nt cauée to classify an animal as dangerous, wr_ittén'notiﬁcaﬁén of the sufficient
", cause ﬁndlhg must be given to the owner élong with notification of the_' righttoa

. hearing. The "animal t_:ontroi aUthoritY“' is defined in Section 767.11(5), Florida Statutes -
to.include a county. ' | o

22 .The statute-requireé each local governing authority to oﬁer a pre-

deprivation hearing which conforms with Section 767.12, Florida Statutes. (Section
- 767.12(1)(c), Florida Statutes) |

23,  Once classified as a dangerous dog, the animal control authority must
"advise the owner of their righit to appeal the classification to county court:

“Once a dog Is classified as a dangerous dog, the animal .
control authority shall provide written notification tothe .

. owner by registered mall, certified hand delivery or service,
and the owner may file a written request for a hearing in the
county court to appeal the classification within 10

- business days after receipt of a written determination of
dangerous dog classification and must confine thedogina
securely fenced or enclosed area pending a resolution of the
appeal. Each applicable local governing authori

ty must
establish appeal procedures that conform to this |
paragraph. Section 767.12(1 Xd), Fiorida Statutes.
(Emphasis supplied) -

Page -6-



' Attechment# H '

Page_t ot \\__

t

In this respect, the Leon County Cod'e of Laws ;dev'rates from the c\ear\y establ‘rshed

appeal process to county courts by choosrng to advrse lrtrgants to appeal toa court of

. competent |unsd|ct|on for remedles twhtch may be avarlable

- 24.  Once classified as an\"aggressrve animal® or "dangerous animal,” under

o Leon County’s Code orasa "dangerous dog undet the Sectron 767.12, Florida :
'Statutes, the dog s owner must obtain a certrﬁcate of regrstratron for the dog from the
. 'anlmal control authonty servrng the area in whrch he or she resides, and the certificate
_ must be rénewed annually. (Sectton 4—96(b) Leon County Code of Laws and Section

- T6T. 12(2) Flonda Stamtes) Additronatly, the owner must Immediately notify the

* ..appropriate anrmal control authority when the dog::

() ts Toose or unconfined;

" (b) has bitten-a human being or attacked another anrmal
(c) s sold, given away, or dies; and -
(d).

is ‘moved to another address... (Section 4-97, Leon County Code of
Laws and Section 767.12(3), Florida Statutes).

25. The owner must neuter dangerous anlmals and tattoo dangerous (or

aggressive animals) and it is unlawful for the owner of a dangerous dog to permit the
_ dog tobe outsrde a proper enclosure unless the dog is muzzled and restrarned by a
substantral chain or leash and under control of a competent person (Section 4-98 4-
99, Leon County Code of Laws and Section 767 12(4) Florida: Statutes)
26. Flnally. Section 767.14, Florida Statutes authonzes a local government to:

(a)
®

place further restrictions or addrtlon_al requirement on the owner of
a-dangerous dog; and |

develop procedures for the implementation of the act, provided the
provisions of the act is not lessened by such requirements.
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| CO_N_CLUSION OF LAW
27.- This Court has Junsdld:tlon over thrs matter pursuant to Sectlon 86 011
- Flonda Statutes, and Section 34.01(b), Florida Statutes, gwlng the county court

- ]unsdrctron to hear all vnolatrons of rnumorpal.and county .ordmances :
| 28. While Leon County has chosen to define a *dangerous animal® in a similar
manner as the-Legistature has done for a"dané_erous dog," its deﬁrtition of "aggressive
siimal” is not provided in state law. The Courity's desire to enforce its dangerous
animal o_rdmanoe through Ct\apter 4, L'eon‘ County Cocte.of Laws is dear Leon County
has statutorgr _autt\ority to regulate the-ownership of animals for the 'proteotton of Leon
County cr’uiens 'Pursuant to Sec’:tior\' 125 O1(1)(1), Flortda Statutes 'Leon Countyis

: authonzed to adopt ordmances . necessary for the exercise of its powers and prescnbe

‘ ﬁnes and penaltres for the violation of ordmances in acoordance wtth Iaw _
| '29.  The Third District Court of Appeal has held that a county cancreatea -
separate scheme for hearing animal oontrol citations with appeals to circuit and county

‘ courts and such separate SGhemes do not violate the constltutlonal mandate that crrouit

and county courts‘ junsdrctrons shall be umfom'l throughout the state See

Metropo!rtan Dade County v, Hgmande Z, 708 So. 2d 1008 (Fla. 30 DCA 1998) The
" Court heId

The County contends, and we agree, that its separate -
scheme for animal control citation appeals is constitutional
and follows the constitution's mandate that the circuit and
county couits’ jurisdictions “shall be uniform throughout the
_state.” Art. V § § 5(b), 6(b), Fla. Const. The County’s
separate scheme is supported by chapter 162, Florida
Statutes (1995). Chapter 162 allows counties to enforce
their ordinancesg through code enforcement boards with:
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appeal to the circuit cqurt (chapter 162, part |) andlor

through code enforcement officers with appeal to the county .

~court by trial de novo chapter 162, part l) or, indeed, *by
. any other means.”

S esect|on3162 13, 162. 21(8) Fla.
Stat. (1995). Id at 1010. :

'30. Leon County has ¢hasen to enforce its ordinance through an altemative

system of direct appeals from its classrﬁcatlon commlttee to a “court of competent

;unsdrctron As thé Court descnbed in Metmgglrtan Dade County, the County is free to
~adopt an enforcement scheme which best suits its needs

“Section 162 12(2) of Part | clearly and explicltly confers
authority upon the Gounty to adopt,; by ordinance, a
~.completely altermative code enforcement system to permit
either a code enforgement board or an administrative
hearing officer to canduct hearings and assess fines for

. code violations ... The trial court correctly determined that in
this section, the Iegﬂslature did not limit the County’s.

alternative system to the exact procedures set forth in t’arts
| and |l of Chapter 162, Nor did the legislature preclude the
County from cornbilmng any features of these parts.” Id at .
1010, 101 1 o _

. 31. . Petitioners do not challenge the 'county‘s right to enforce its animal control
: ordrnance through an altemate system of direct appea! to a court. However Petitioners
" argue the ordinance is vague in advrsing litigants which court they must turn- to in order
“to seek relief from an erronecus Classrﬁcatron Comr_nrttee_ decision. ,Thls Court agrees

| and ﬁnds no rational basis for the present vagueness of the County’s ordinance. In

Metropolitan Dade County, the court noted a dog owner's due process rights may be
affected if the owner’s enjoyrnent of their dogs is taken without due process of law

The Due Process Clause of the Fourteenth Amendment
requires that deprivation of life, liberty, or property be

preceded by a nptice and opportunity for hearing appropriate
to the nature of the case. Armstrong v. Manzo, 380 U S.
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+ 545, 85 S. Ct. 1187, 14 L. Ed. 2d 62 (1965). In the County:
of Pasco v.'Riehl, 635 S0.2d 17 (Fla. 1994), the court noted
Riehl's private property was subject to, among other things,

~ physical confinement tattoomg or electric implantation, and -
muzzling. In the aggregate, these restrictions are a

" depiivation of property and before such restrictions are

imposed the property owner must be aﬁorded an oppartunity -
to be heard. 1d at 1011

'32.  InFlorida, an ammal beeomes private property when itisunderthe
“private oontrol eonﬂnement and ﬂossessnon of an owner. ‘Barrow v, Hollgn d, 125

So.2d 749 751 (Fla. 1960).

33. Persons of common’ mtelligence must not be left to guess at the meantng

of the ordinance. Where there Is doubt about a statute or ordinance in a challenge for
. vagueness, the doubt must be res.olved tn favor of the citizen and against the state.
; '.gm v. State, 629 So. 2d 841 (Fla. 1094); In this case the county's ordlnance should

clearly identify the court and avallable remedies which are available to owners of
'ammals classmed as aggresswe or 'dangerous

34. Section 767 12(d).. Florida Statutes requires each local goveming

~authority to e’stabhsh appeal precedures which conform to Sectlon 767.12, Florida

Statutes. Thet section cteaﬂy ciirects eppeels to couhty‘court. Until Leon County B
clahﬁes its ordinance oth'e.rwise. its language: "apely to a court of competent jurisducﬁon
for any remedies which maybe available” shall be construed to meaﬁ “eon County
Court” for animals classified ee “aggresstve' or “dangerous” since the potential

punishments and restrictions ray be equally harsh for either classification
' Accerdingly, itis
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ORDERED and ADJUDGEED

' -(1‘) That Petl'qoners Leonard J. Clark and Debra K. Clark are entl’ded to

appeal the October 10, 2002 deterinmatlon of the Classification Comm:ttee and

(2) the instant request fdr Declaratory Relief shall be conmdered a properly

filed appeal of the October 10, 2002 CIassuﬂcatlon Commlttee Determmatlon to the
: Leon County Court. The Clerk of Court is directed to promptly no'uce the |nstant action
‘ -for heanng on Petitioners’ appealb Defendant's Motlon for Summary Judgment is
) 'DENlED as MOOT and also there exists a oispnted' issue of material fact: whether Pete

ln]ured or killed a domestlc animal.

DONE and ORDERED at Tallahassee, L.eon County Flonda this Zs_ day
of September 2003

@M
Augustus$ D. Aikens, Jr.
County Court Judge

Copies fumished to:

Leonard J. Clark, 1903 Faulk Dnve Tallahassee Florlda 32303
‘Debra K. Clark, 1903 Faulk Drive, Tallahassee, Florida 32303

Cherry A. Shaw, Esquire 301 South Monroe Street Room 443E, Tallahassee, Flonda
32301 .
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